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IN TH< DISTRICT COURT OF Tiy SIXTH JUDICIAL DISTRICT 07 NiW MEMICO,
JUITHIN ATD TOE OTHRO CONNTY,
4/a8
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The Tularosa Community Ditch, et al,

TELETR

Plaintiff, -

S
/

vs. TNo.295.

The Tularosa Land and Catlle Company,et als

SRS

Defendaents, -

This cause was filed in the District Court of Otero

County, November 29th, 1904 and more than a ycar and a halfl was

taken
being
Tiled

wards

up in preliminary motions, demurrers, etc, the issues not
fully made up until James A, Carroll and the Ilescalero Indiané

their Answver én I'ay 15th. 1906, and replys thereto were after-

filed by plaintiffs nn@'the crose complainants, a referce was

thercupon appointed bF the Tourt, ﬁhd a portion of the testimony
taken when the first referec resighed after reporting the testimony
takten by him another was appointed in Decemberm 1907, and it was not
until Tebruary 17th) 1908 that the final testimony vwas taken,

By stipulation of counsel and cubsequent agreements time vas
alloved and taken for the filing of briefs until the finel briefs
were filed in Hdvcmber, 1908, nearly four years after the commence-
menl of the suit, The secming dolay was no Goubt due to the
extreme aiflficulty involved in getting at the somewhat complicated
stete of faets, end from the fact that the numerous consel engaged
viere scaltered over the entire Territory, thus making it cxtrenely
difficult for Lhem to arrange their affairs so as to be present at
the many hearings before the Referee,

Aftor reading all the evidence offered, and from an examination
of all the exhibits, maps, plats, deeds and other documentary evidence

filed in the case, the Court finds: the main facts upon which a
decision of the matters involved must rest to be:

First . That the Tularosa River, or creek, is a natural stream

arising at a poitt knovwn as the IMead Springs, in townsghip fTourteen
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sounth af range twelve cast on what iB now the llescalero Apache
Indian Reservabion, and about three and a half or four miles ahove
the pnresent location of the ‘Agency Buildings; that said stream flovs
in ‘n general westerly direction for a distamce of cighteen or twenty
miles, through a canyon in the mountains, varying in width from a
fow hundred yards to a half mile or more, partially in its natural
channel and partly in artificial éi§£ﬁ225 to Tularosa, vhich is
situated below the mouth of the canyon on the plains, the stream is
fed by various springs, both above and below the west line of the
reservation and from Cienegas or swampy marshes at different parts
of the canyon,
Sccond,  That in the year 1862 some mexican families, perhaps

forty fumilies or more, and comprising perhaps two or three hurdred

souls, founded the settlement of Tularosa and began using water

out of the Tularosa River for the irrigation of their lands. That
at that time the Ileccatero Apaches were hostile savages and that

the natiwe or mexican people who established the settlement of
Tularosa were compelled to fight these Indians at various times,

in nmueh the same manner as shown in the history of early settlement
of 811 this country. That more settlers from the Rio Grande Country
came to Tulerosa from yvoar to year and cultivated and irrigated
acerage of lands in the Tularosa Commurity inereased until 2 thousand
acres or more were reclaimed and cultivated, That these pconle

from year to yecar merked on the river and ditches cleaning out
tules or flags, and other growth and drift and debres, which accum-
lated in the strcam above, draining marshes and buildings ditches to
change the course of the s trcam $o that the flow of the water would
be unimpeded, wrtil it is practically impossible to tell what
portion of the stream now follows its natural channel and what
portion flows through ertificial channels in meny places, These native
or mexican people followed the system of their encestors and their
work was done and their Fights acquired under the community ditch
systom in vogue in all\that part of the Territory taken from Mexico
at the close of the Kexican War, by the Treaty of Guadalupe Hidalgo,
and the subsequent treaties, It is absolulely impossible to deternihe
how much land was reclaimed and irrigated prior to the establishﬁént
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of the lLescalero Indian Reservation, some of plaintiffs witnesses

being positive that -it was much more than now, and some of defendants
witnesses being equally positive that it was much less., The evidence
on that proposition being vague and depending vholly on the recollec-

tion of witnesses who wore asccustomed to the Mexican Vara as a

mensurement of land, and who even as yet have bu% a limited idca of
an english acre, If think it is safe to say that the aceruge culti-
veted at Tularosa at the time the water commenced to be used above
by the settlers and Indiens was about the same as at present, which
according to the measmroments of Hr Robertson, who is the only
vitnesses professing to give accurate figures, is 1070275 acres,
Third, The Court further finds that one, J.H.Blazer settled
on the headwnters of the river prior to the settlement of the Tula-

rosa Community and put in & mill and ditch and cultivated seme land,

//OPening up more from time tp time, until in 1677 he had under jrri-

gation from seid stream on his own place and the place known as the
Hedges place, something like 122,02 acres, all inside of the
i.escalero Reservation, and which he and his heirs have held until the
present time without any legaltitle-, but under a claim of right
which does not seem to have beén disputed by the Governnment,

Fourth, That beginning about she ycar 1870 settlers began
taking up lands in the canon above the comsunity of Tulearosa, and
below the present Indian Reservation, and teking water from tho
Tuleroso River for the irrigation of tsaid lands, Here again the
Testimony as to the exasct times and the amounts cultivated and irri-
gated byeach of these settiers is vague and impoesible of determina-
tion. It scems reasonably sure however, that for many years,
at least ten or more, there has been cultivated and isrigated'of
such lands 537.62 acres, the amount now so irrigated and cultivated
according to Kr Robertson's measurements., Of thi® amount the

Tularosa Land and Cottle Compeny own 253,92 acres, and the other

settlers in the canyon proper, now on the reservation, or in the

&

Tularosa Community 283.70 acres.
Pifth, That in the year 1866 thc Legislature of the Territory
of Tew I exico past an zct making it o penal offense for any person

to take vater out of the Tularosa River above the community or settle-



ment of Tularosa, and making such interfercnce or usqé of the waters
except for mill or machinery purposes, subject to o fine of meze not
less than ten dollars or more than fifty dollars, to be imposed by
the Justice of the Peace of Tularosa Tlaza or Village, which act

has never becen repealéd. That by & decree of Court which had
jurisdiction in the pr;mises; and by stipulation filed ih this case

the Tularosa Land and Cattle Company is entitled to ten-twenty fourthsg

of the water which is claimed by the Tularosa Community.

| Sixth, The Court further Tinds , that the lNescalero Aprache Indian
Agency vas firgt created by a proclamation of the President, ilay
29th, 1873, and the next vear, (1874) the boundaries were changed to
the prescnt boundaries of said reoservation, That some time soon
thereafter the lescalero Apache Indians were removed to this reserva-
tion and kept there until the present time in ‘charge of an Agent,
under the Bureszu of Indian Affairs, Department of tWe Interior.
That thereafter, beginning in 1884 of 1885, the Indians under the
supervision of the Agent began to tﬁke out water from the Tularosa
Piver and to farm small patches of land which they have increased
until now there is cultivated and irrigated from said stream on the
; reservatioﬁ,(includ}ﬁg theﬂ31azer lands,) according to Ir Roborton's
N{ meacurements ;éE,dzfac?es, Trom the cvidence it appears that

; perhaps the greater portion of the Indian land so irrigated had been

brought under irrig&tion since 1893 or 1894,

it "Soventh, The Court finds that the waters used by Andrew Vilson,

t

N
the brothers Jose and Selso, K Talles anduAgustin)Duvoles in lNogal

e

developed by them and that the ordinary flow from such

2]

sprinés:&id not reach the main Tularosa Canyon, and thaf the injunction
should be dissolved 25 to them, except that at all times, when not

/ engaged in necessary irrigation of their now cultivated lands, they

g should allow the same to flow down into said Tularose Canén.

L_ . Sighth, That the average normal fl;; of the Rio Tularoga at

" the Blazer iill is about eanen fect per second of time, and at the

west line of the Reservation about nineteen feet per sccond, When all
the water of the stream is flowing therein, which is probably increased

further down by springs and ciegegas, so that when the water arrives

. / . .
at the Tularosa "Community there is probably a flow of twenty second

feet or more, allowing for scepage and evaporation,
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Ninth. That there is water enough in eaid Tulerosa River to
properly irrigate all of the lands now under cultivetion and irriga=-
tion on the entjre stream, if properly'.and economically used, and
thet the waters should be divided pro-rata inpoint of time, allowing
it to be used certain hours: 1st. By the Indians, and others on
the Reservation. 2nd. By thesettlers and the Tularosa Land and
Cattle Company, and 3rd. By the Tularosa Community Diteh, in pro-
portion to the lands of sach so 'c':ultivated and irrijgated, for
e xample basing the division upon a basis of fourteen h§3§§, according
t o Mr Robertson's figures and measurement, we find:

Per cent Hours of run on

Acres, of basis of 14 deays
total, lkours divisiaon,

'/I ndian Reservation. 470.04 22,611 76.00 ©
“Tularose Land & Cattle Company, 253,92 12,220 45,80
“Settlers in canon, 283.70 13.646 41.05 «
Y Tularosa Community, 1070.73 51.523 173.15

2078,39 104Q. 000 336.00

From the foregoing stetement of facts, the Court announces the
following,
1
C;ONCLUSIONS OF LAV,

Firslt. That James A.Carroll, and his successors and the Mescal-
ero Apache lndians under his or their control, are the appropriators
and users of the waters of the Tularosa river and that the United
States is not suen apprOpriatorl-,“and therefore not a party to this
suit. That this Court therefor_'e!-has Jurisdiction tp prevent such
Agent and the 1ndians under his control, fram interfering with
acquired and vested rights of persons, individual and corporate, who
are citizens and whose'acquired énd vested rights are subject to the
Jurisdiction of this @ourt,

Second. That the Tularosa Community Ditch, as now organized,
Under statutes, is now and has always been under the laws of New

Mexico, vested with the power and mwthority to appropriate water for
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the irrigetion of the lands of the Community, and that the title
o f the lands 'of the individual members of the community cennot be
rajiesed by the defendants in this case,

Third., That the Tularosa Community ditch is entitled to suffi-
cient water to irrigate all its cultivated snd irrigated lands,
now under cultivation and irrigation, from the Tularose River at the
time, and during the hours hereafter to be decreed by this court,
end to sufficient water for domestic purposes at =all 'times .’

Fourth. Tha.t by the stipulatiem and former decrees of the Court
herein, the Tulaross Land and Cattle Company are entitled to the use
of the waters of said stream at the times and during the hours herein-
after to be decreed by the Court,

Fifth., That the Statute of 1866 vx;as not a Stetute of Limitation,
and did not prevent the settlers of Tularosa Canyon from acquiring
ri ghts of the Tularosa River, but that said settlers below the west
line of said reservation have by more than ten years continious,
adverse and notorious uger of the waters of said stream, and by the
application thereof to the irrigation of their said lends, acquired
the rght to irrigate 237,62 écres of land, said water to be used by
them at the time and during the hours hereat"ter to be decreed by
this Court,

Eixth. Thet the 1ndians on said Mescalero Apache Indien
Recervation by their various asgents and under the supervision of said
egents, together with said Almer N.Blazer, ‘have appropriated, end
are entitled to the use of sufficient watep to irrigate 470.04 amcres
of land from said Tularosa River, by wore then ten years open, notor=-
ious and adverse .user, said water to be used in the wmanner end at the
ho urs as to be hereinafter decreed, and without waste and to be
returned to the main chamel of the Tularosa River when not in use,
under the decree hereinafter to be rendered.

Seventh. That Andrew Wilson, Celso Telles, Jose Telles, and

(,Au_g{ustiﬁ')Davolees are antitled to the water of the Nogal Canyon fer
the irrigetion of their lands, smid irrigation to be without waste and

all surplus weter to be turned into the main channel of the Tularoea

Riwver, except when being actually and necersarily used for their lands
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now actually under cultivetion end irrigatior.

Eighth., That the use of 811 water in such stream for irriration
purposes should be strictly economical eand without waste, and all
water not being actually end necessarily used for jrrigation purposes
should be permitted to flow down the main channel of said stream,
and that the distribution of such water should be mede by a Commiss-
joner, to be nemed ennuelly by this Court, his compensation to be
borne hy all the water users from snid stream pro-rata.

( Sign;ad) Edward A.Mann,
A1lemogordo,N.M, Judge.
De c.24th, 1908,
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